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Thi s appeal has been taken in accordance with 46 U . S.C. 7702
and 46 CFR 5. 701.

By order dated 7 March 1986, an Adm nistrative Law Judge of
the United States Coast Guard at Alaneda, California, suspended
Appellant's license for six nonths remtted on twelve nonths'
probation wupon finding proved the <charge of Violation of
Regul ati on. The specification found proved alleges that while
serving as Mster aboard the S.S. AMERI CAN SPI TFI RE, under the
authority of the captioned docunent, on or about 17 Decenber 1985,
Appellant sailed from Mdway Island in the Pacific Ccean wth
i nconpatible cargo stowage in hold no. 2. The specification
further alleges that certain dass X-A expl osives were inconpatibly
stowed with certain Cass VIl explosives, in that the two were
separated by a structure nade of wood boards that did not neet the
m ni mum requirements for a partition bul khead, in violation of 46
CFR 146. 29-51(a) and (b), the chart acconpanying 46 CFR 146.29-99
and 46 CFR 146.29-100, and the definition of a partition bul khead
at 46 CFR 146.29-11(c)(36). A second specification also alleging
a violation of regulation was found not proved and was di sm ssed by
the Adm nistrative Law Judge.

The hearing was held at A aneda, California, on 28, 29 and 30
January 1986.

At the hearing Appellant was represented by professional
counsel and denied the charge and specification.

The Investigating Oficer introduced in evidence three
exhibits and the testinony of two w tnesses.

I n defenses, Appellant introduced in evidence ten exhibits,
his own testinony, and the testinony of three additional w tnesses.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification
had been proved, and entered a witten order suspending al
licenses issued to Appellant for a period of six nonths, remtted



on twel ve nont hs' probation.

The conpl ete Decision and Order was served on 13 March 1986.
Appeal was tinely filed on 8 April 1986 and perfected on 1 July
1986.

FI NDI NGS OF FACT

At all relevant times on 17 Decenber 1985, Appellant was
serving as Master aboard the S.S. AMERI CAN SPI TFI RE (hereinafter
SPI TFI RE) under the authority of his license which authorizes his
to serve as Master of Steam and Mdotor Vessels, Any Gross Tons Upon
Cceans; Radar QObserver. The SPITFIRE is a United States flag
freight vessel 579 feet in length, owned by United States Lines,
Inc. At all tines, the SPITFIRE was under a tine charter?! to the
Mlitary Sealift Command (MSC), and was assigned to the Rapid
Depl oyment Force of the United States Navy. The vessel was
stationed at Diego Garcia in the Indian Ocean. Prior to Decenber
1985, the SPITFI RE had been | oaded with nmunitions at the U S. Naval
Base at Subic Bay, Republic of the Philippines.

The SPI TFI RE was ordered by MSC to depart D ego Garcia at 0900
on 18 Novenber 1985 and return to the United States. Appellant was
sent by United States Lines to Diego Garcia to assune conmand of
the vessel for the voyage. He arrived in D ego Garcia at about
0800 on 18 Novenber 1985, relieved the previous Master, and sailed
the SPI TFI RE at 1000.

During the voyage, the vessel experienced heavy swells, and on
10 Decenber, the Chief O ficer discovered that some of the cargo in
the upper deck of the No. 1 hold had broken | oose, with several
bonmbs rolling about in the square of the hatch. After inspecting
the cargo conditions, Appellant contacted MSC authorities and
advi sed themof the situation. MSC ordered the SPITFIRE to proceed
to Mdway Island, about 90 mles away, to secure the cargo as

Y'n this form[of charter],...the owner's people continue to
navi gate and nmanage the vessel, but her carrying capacity is taken
by the charterer for a fixed tinme for the carriage of goods
anywhere in the world (or anywhere within stipulated geographic
l[imts) on as many voyages as approximately fit into the charter
period. She is therefore under the charterer's orders as to ports
touched, cargo |oaded, and other business matters. The tinme
charter is used where the charterer's affairs make it desirable for
himto have tonnage under is control for a period of tinme, wthout
undertaking the responsibilities of ship navigation and nanagenent
or the long-term financial commtnents of vessel ownership. G
Glnore and C. Black, The Law of Admralty, 194 (2d Ed. 1975).
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necessary.

After the ship's arrival in Mdway, two groups of expl osives
experts from MsC and the Navy surveyed the condition of the cargo,
and found that shoring around the square on the upper deck of No.
1 hatch, which had been installed when the SPI TFI RE was | oaded to
keep the hatch square free of cargo, had failed. These individuals
determ ned that it would be necessary to off-|oad, repackage and
restow the bonbs in the upper deck of No. 1 and No. 2 holds, and to
tighten the shoring of cargo in other holds of the vessel.

Al of the bonbs fromthe upper deck of No. 1 hold, and sone
of the bonbs fromthe forward end of the upper deck of No. 2 hold,
were di scharged to the dock, repackaged, and restowed. Al of the
cargo renoved, including that renoved from No. 2 hold, was
di scharged through No. 1 hatch. (There was no transverse bul khead
separating No. 1 and No. 2 cargo holds.)

In restowng the cargo in the No. 2 hold, no change was nade
to the existing shoring. The hatch square in No. 2 hold had been
shored along the port and starboard sides and across the after end
of the square. There was no shoring across the forward end of the
square. This shoring did not neet the regulatory requirenents for
a "partition bul khead." (46 CFR 146.29-11(c)(36). ddass X-A cargo
was restowed across the forward end of the No. 2 hatch square
i mredi ately adjacent to Class VII cargo which had been previously
stowed in the hatch square.

Additionally, previously stowed O ass X-A cargo surrounded the
No. 2 hatch square, separated fromthe dass VII cargo in the hatch
square by the shoring described above.

Appel | ant was aboard the SPI TFI RE during the off-1oading and
restowage of the cargo fromNo. 1 and No. 2 holds. He observed the
operations, and reviewed the cargo stowage plans. He did not
suggest any changes in the manner of stowage or the l|ocation of the
various classes of cargo, nor did he request any additional shoring
of the cargo or the construction of any partition bul kheads. The
MSC supervi sor present during the off-1loading and restowage of the
cargo assuned that the cargo had been stowed in a conpatibl e manner
when the vessel arrived at Mdway, and did not question the
conpatibility of the various classes of cargo, since the sane
cl asses of cargo were restowed in the sane areas of the hol ds.

The SPI TFI RE departed M dway on 18 Decenber 1985 and proceeded
to its destination wi thout incident. Subsequent to its arrival in
the United States, a Coast Quard exam nation of the vessel and its
cargo reveal ed inconpatibility of the stowed expl osives.
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BASES OF APPEAL

Appel lant contends that the charter party (the witten
agreenent between the charterer and the vessel owner) tasked the
Mlitary Sealift Command and the Navy with the responsibility of
| oading cargo and that, accordingly, Appellant should be held
har m ess.

Appearance: G M Perrochet, Esqg.; Arcet & Perrochet; 231 Sansone
St., Sixth Floor; San Francisco, California 94104.

OPI NI ON

Regul ati ons covering the transportation of mlitary expl osives
on board vessels are found at 46 CFR, Part 146. These regul ations
clearly inpose upon the Master of a vessel a duty to insure that
cargo is properly | oaded:

During the entire operation...it shall be the
responsibility of the master of the vessel to
assign a deck officer who shall be in constant
at t endance. I t shal | be these officers
responsibility to see that the provisions of the
regulations in this part insofar as such provisions
apply to the vessel, are conplied wth. 46 CFR
146. 29-23(c) (Enphasi s added.)

The specific regulations allegedly violated by Appellant allow
Class X-A explosives to be stowed with Cass VII explosives if the
two are separated by a partition bul khead. 46 CFR 146.29-99(c),
Note E. This requirenent was not net in this case. O her Coast
Guard regulations provide that in particular circunstances
i nvol ving national defense, the Coast Guard nmay wai ve navi gation
and safety rules. See 33 CFR 19.06, 46 CFR 6. 06. However, the
record here is devoid of evidence of such a waiver

Appel | ant argues vigorously that the provisions of the charter
party place the responsibility for insuring that the regulatory
requi renents are net upon the United States, the charterer - not
Appel lant. This argunment is not persuasive. A careful reading of
the charter party reveals that, while it provides that the
charterer is responsible for certain aspects of cargo |oading and
stowage that my affect the cargo, it clearly reserves
responsibility for the seaworthi ness of the vessel to the Master.?

2Article 7(C) nakes the charterer responsible for cargo
operations "except as to matters affecting only the stability and
seawort hiness of the Vessel." Article 8(g) recites that "Cargo
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| find no clear error or abuse of discretion in the Admnistrative
Law Judge's determnation that "the inherent danger from
i nconpati bly stowed cargo woul d obviously affect the seaworthiness
of the vessel..." (Decision and Oder at 23). This responsibility
for seaworthi ness cannot be transferred to the cargo owner. 46 CFR
146. 29-23(c), supra; See Horn v. G a de Navegacion Fruco, S. A, 404
F.2d 422, 433 (5th Cor. 1968); Gace Lines Inc. v. Central Qulf
St eanship Corporation, 416 F.2d 977, 979 (5th Cr, 1969).

It os unquestioned that a violation of Coast Guard expl osives
transportation regul ations (46 CFR 146.29-99(c), supra) occurred.
It is also clear that it is the Master's responsibility to insure
t hat these regulations are followed. Accordingly, The
Adm nistrative Law Judge's determnation that the charge and
specification were proved is supported by the record.

CONCLUSI ON
Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusions of the Admnistrative
Law Judge. The hearing was conducted in accordance with the

requi renments of applicable regul ations.
ORDER

The decision of the Adm nistrative Law Judge dated Al aneda,
California, on 7 March 1986 i s AFFI RVED.

J. C Ilrwn
Vice Admral, U S. Coast @uard
Vi ce Commandant

Si gned at Washington, D.C. this 1st day of October, 1986.

shall be | oaded, stowed, trimed, secured, and discharged by the
Charterer under the Master's supervision and the Master shall be
responsi bl e for such activity as it pertains to the seaworthi ness
of the vessel." Article 8(h) provides that the anount of cargo
carried shall be at the "judgnent of the Master." Article 21(a)
reserves responsibility for the Vessel's seaworthiness to the Owner
- in this case, United States Lines through its agent, the Master.
Article 22(a) makes the Master, officers and crew agents of the
Charterer with respect to supervision of cargo |oading "except
i nsof ar as such supervision pertains to the seaworthiness of the
vessel . "
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